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RECENT CASE NOTES 

Aliens — Declarant's Liability to Military Service — Conflict of Statute 
and Treaty. — The petitioner, a native of Spain, who had declared his intention 
of becoming a citizen of the United States, was arrested off the coast of 
Mexico, while returning to Spain, charged with evading the Selective Draft 
Act. He sued out a writ of habeas corpus on the ground that the treaty 
of 1903 between the United States and Spain exempted him from "compulsory 
military service." The Selective Draft Act of May 18, 1917, subjected declarant 
non-enemy aliens to liability to military service. Held, that the statute prevailed 
over the treaty and that the writ must be denied. Ex parte Larrucea (1917, 
S. D. Cal.) 249 Fed. 981. 

It is beyond doubt that under the Constitution a statute and a treaty are on 
a parity and in a judicial proceeding before the courts, if they should conflict, 
the latest in point of time will prevail. Cherokee Tobacco Cases (1870, U. S.) 
11 Wall 616; Head Money Cases (1884) 112 U. S. 580, 598, 5 Sup. Ct. 247. But 
this does not necessarily determine the final disposition of the matter, for the 
alien whose treaty privileges have been impaired or violated by a subsequent 
municipal statute has available the extraordinary remedy of appeal for diplo- 
matic protection to his national government. That government may then protest 
to our State Department to obtain recognition for the treaty rights of its sub- 
jects or citizens, which, if valid, will hardly be withheld. See Comments (1918) 
27 Yale Law Journal, 683. On a previous occasion (during the Civil War) 
when Congress subjected declarants who had exercised the voting privilege 
to liability to military service, the protests of foreign countries were heeded 
by Congress by extending to the declarant the option of serving or leaving the 
country within 65 days. 1 Halleck, Int. Law (3d ed.) 558. The present 
Congress has yielded to these protests to the extent of giving neutral declarants, 
whether citizens of treaty countries or not, the option of serving or of with- 
drawing their declarations of intention, which shall operate to cancel the declara- 
tion of intention and forever to debar them from the privilege of becoming 
American citizens. Act of August 31, 1918 (Public, No. 210, 65th Cong. sec. 1). 



Aliens — Naturalization — Applicant's Violation of Sunday Saloon Law — 
Prior to October 10, 1915, the municipal authorities of Chicago made no effort 
to enforce the state law which forbade the opening of saloons on Sunday. The 
applicant, a saloon-keeper, whose petition for naturalization was filed January 
25, 1916, had violated the Sunday closing law until notified that after the date 
first mentioned the law would be enforced. Thereafter he obeyed it. The 
naturalization statute provides that it must appear to the court that the applicant, 
during the five years preceding his application, "has behaved as a man of good 
moral character" and "well disposed to the good order and happiness of" the 
United States. Held, that the applicant was not entitled to naturalization. 
United States v. Gcrstein (1918, 111.) 119 N. E. 922. 

The court argues that a man who knowingly disobeys the law does not behave 
as a man of good moral character, even though the public sentiment of a large 
part of the community disapproves the law in question and though the public 
authorities have not attempted to enforce it. An opposite conclusion was 
reached in respect to a saloon-keeper in Milwaukee, where the Wisconsin Sun- 
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day law had been "honored in the breach" for forty years. In re Hopp (1910, 
D. C. Wis.) 179 Fed. 561. The argument advanced in the latter case that the 
standard of conduct contemplated by the statute does not require the applicant 
to rise above the level of the mass of the people, is persuasive ; yet it is believed 
that the principal case presents the safer view. It is a dangerous doctrine to 
admit that good citizens may habitually disregard law. The remedy for an 
unpopular law is repeal, not violation. But quaere whether there might not be 
a difference according to the character of the law violated — a habitually disre- 
garded traffic ordinance, for instance. In any case, as the court intimates, the 
applicant has not lost his privilege of citizenship forever. After good behavior 
for the requisite time he may apply again. 



Aliens — Naturalization — Cancellation of Certificate for Fraud Evi- 
denced by Loyalty to Enemy Country of Origin. — A naturalized American 
citizen of German origin, having made statements which indicated his attachment 
and loyalty to Germany rather than to the United States, a proceeding was insti- 
tuted under section 15 of the Act of June 29, 1906 (34 Stat. L. 601) for the 
cancellation of his certificate of naturalization on the ground of fraud in its 
procurement, the applicant's oath at the time of naturalization to the effect 
that he "absolutely and entirely" renounced and abjured all allegiance to any 
foreign sovereignty and particularly to the Emperor of Germany having been 
false. Held, that the certificate of naturalization was obtained by fraud and 
must be cancelled. United States v. Wursterbarth (1918, N. J.) 249 Fed. 908. 

A similar holding was made in United States v. Darmcr (1918, W. D. Wash.) 
249 Fed. 989. A certificate of naturalization is not only an evidence of citizen- 
ship, but, emanating from the judicial department of the government, it is also 
the evidence of a judgment. Attorney-General Ackerman erroneously held that 
it was a judgment binding only on parties and their privies; hence that the 
United States was not concluded by a fraudulent certificate of naturalization 
(1871) 13 Op. Atty. Gen. 376. The true ground is rather that a judgment in 
rem may be attacked for fraud, or that, being an ex parte proceeding, the United 
States is not concluded by the certificate granted. Johannessen v. United States 
(1911) 225 U. S. 227, 237, 32 Sup. Ct. 613. Even before the Act of Congress of 
June 29, 1906, which for the first time gave statutory power to the Department 
of Justice to institute direct proceedings for the cancellation of fraudulently 
obtained certificates of naturalization, it had been held that only the United 
States and not a State or private parties could impeach the record of naturaliza- 
tion. United States v. Norsch (1890, C. C, E. D. Mo.) 42 Fed. 417; Petersen 
v. State (1905, Tex.) 89 S. W. 81 (State cannot) ; Commonivealth v. Paper 
(1868, Pa.) 1 Brewster 263, 267 (private individuals cannot). Section 15 of 
the Act of 1906 has been held by the Supreme Court to be retroactive. Johannes- 
sen v. United States, supra; Luria v. United States (1913) 231 U. S. 9, 34 Sup. 
Ct. 10. It therefore covers the case of individuals who, like the defendant in the 
principal case, were naturalized prior to its passage. The Department of Justice 
has limited its proceedings under the statute to cases in which it seemed that 
the result of the suit would benefit the citizenship of the country. The Depart- 
ment's Circular letter No. 107 of Sept. 20, 1909, reads in part : "The legislation 
referred to, .being retroactive, is construed to be remedial rather than penal in 
its nature ; for 'the protection of the body politic rather than for the punishment 
of the individual concerned." Most of the proceedings instituted under the Act 
have involved clear cases of fraud on the part of the applicant, usually false 
allegations under oath as to the length of his residence in the United States, 
or as to other essential facts. United States v. Mansour (1908, S. D. N. Y.) 



